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APPELLANTS’ REPLY BRIEF
I.  INTRODUCTION

Plaintiff, Thermoview Industries Inc. of California (“Thermoview”), has yet to find authority for the proposition that speech on the crucial topics of consumer scams and consumer protection is not “public interest” speech entitled to Anti-SLAPP protection.  In fact, the authority it does cite in its brief discussion of these matters actually supports both UCAN’s analytical approach to the public interest issue and, in its clearly distinguishable facts, finding UCAN’s speech is entitled to protection.  Plaintiff fares no better on the defense of its substantive claims, failing miserably to justify the audacious claim that one can overcharge and/or employ high-pressure sales against the elderly without cheating them.  Finally, the merits of their equally audacious claims for “false advertising” and interference with prospective contracts also fail under the weight of their burden to produce competent and admissible evidence to justify their bringing such claims.

II. ARGUMENT

A.
UCAN’S SPEECH FALLS WITHIN THE COMMONWEALTH ENERGY GENERAL CATEGORIES OF “PUBLIC INTEREST-PUBLIC ISSUE” SPEECH PROTECTED BY C.C.P. 425.16(e)(4) AS IT INVOLVES TOPICS OF WIDESPREAD PUBLIC INTEREST.

As stated in both Commonwealth Energy Corp. v. Investor Data Exhange, Inc., (2003)110 Cal.App.4th 26, and Rivero v. American Federation of State, County and Municipal Employees, AFL-CIO (2003) 105 Cal.App.4th 913, few cases have considered the public issue-public interest aspect of the anti-SLAPP statute.  Commonwealth Energy, 110 Cal.App.4th at 33; Rivero, 105 Cal.App.4th at 919.  Even under this limited set of authority, however, UCAN’s complained of message clearly involves public interest-public issue speech.  In Commonwealth Energy, the Fourth District, Division Three, Court of Appeal set out “three general categories of cases” that clearly constitute public interest speech, attempting to define general guidelines to narrow the analytical focus in this emerging area of the law.  The general categories were:

 
(1) The subject of the statement or activity precipitating the claim was a person or entity in the public eye.

(2) The statement or activity precipitating the claim involved conduct that could affect large numbers of people beyond the direct participants.

(3) The statement or activity precipitating the claim involved a topic of widespread public interest.

Commonwealth Energy, 110 Cal.App.4th at 33 (citations omitted).


UCAN’s complained-of speech fits squarely under these summary categories.  Dealing with each category in reverse order, UCAN’s newsletter and statement regarding Thermoview’s BBB record clearly involved “a topic of widespread public interest.” In fact, it involved a potent combination of a number of topics.  First and foremost, it involved consumer scams and educating consumers about how to avoid them.  The specific statement about Thermoview immediately followed a section of the newsletter entitled “Spotting high pressure sales scams” and the topic heading “CHECK OUT THE CONTRACTOR BEFORE YOU SIGN THE CONTRACT!.”  (AA Vol. I at 78-79.)  The statement about Thermoview was given in significant part as an example of the importance of researching home contractors and how to spot sales scams.  These, after all, were the relevant topic headings in this portion of the newsletter.  At least half of the newsletter (the half containing the contested statement) was explicitly concerned with issues of consumer scams and the protection of consumers in home contracting situations – witness the very topic headings surrounding the statement Thermoview complains about and indeed the statement itself!  


As the Carney v. Santa Cruz Women Against Rape and the Commonwealth Energy hold, among other cases,
 it is the full context and the specific nature of the speech involved that determine what “topics” are raised by the allegedly wrongful speech.  Stated another way, close textual analysis and a clear view of the whole context, rather than rash generalizations are required.  The Carney Court, for instance, rejected the allegedly defamed plaintiffs’ claim that the report about their assault was merely a story of “three young persons voluntarily engaged in a drinking and petting party.”  The Court instead looked to the “form, context, and content” of the newsletter to find the topic involved went far beyond concern over the lives of the three persons involved and instead treated their particular example as an integral part of a larger discussion of “matters of sexual harassment and assault,” clearly matters of public interest as that term is commonly used in the First Amendment context.  


The Carney Court distinguished Dunn & Bradstreet v. Greenmoss Builders (1985) 472 U.S. 749, which involved a credit reporting agency that sent a report to five subscribers indicating that a construction contractor had filed for bankruptcy and which held that the report did not concern a topic of public interest but instead was “solely in the individual interest of the speaker and its specific business audience” and “motivated solely by the desire for profit.”  In Carney, the defendant, Santa Cruz Women Against Rape (SCWAR), was, like UCAN, a public interest, non-profit group concerned with consumer education that published an educational newsletter. (See Appellants’ Opening Brief (AOB) at 11 for similarities between UCAN and the SCWAR newsletter’s similar education content.) Given that context, and given that the newsletter’s broad general topic was sexual harassment, the Court looked to the broad topic rather than the “specific accusation that a private individual committed a specific crime” to hold that the suit involved public-interest speech.  Carney, 221 Cal.App.3d at 1021.


Similarly, in Commonwealth Energy, which involved statements by a  telemarketing business to one firm’s shareholders, the Court spoke eloquently about what it labeled the “synecdoche theory” of public issue under the anti-SLAPP statute.

The part is not synonymous with the greater whole. Selling an herbal breast enlargement product is not a disquisition on alternative medicine.  Lying about the supervisor of eight union workers is not singing one of those old Pete Seeger union songs (e.g., “There Once Was a Union Maid”).  And, in the case before us, hawking an investigatory service is not an economics lecture on the importance of information for efficient markets.


In this case, it is Thermoview that clearly falls prey to rash generalizations and the “synecdoche theory” regarding the topics involved in the UCAN newsletter and the example of Thermoview’s record before the BBB.  Thermoview repeatedly states that this is simply a case about “vinyl replacement windows” and that the newsletter’s sole purpose was not to “prevent consumer scams – its purpose was energy conservation.”  Although it is undoubtedly true that the newsletter concerned energy conservation through window replacement, that was clearly not its only concern.  This is a fundamental problem in the analysis of both Thermoview and the Trial Court.  To simply ignore the context of who the speaker was (non-profit consumer watchdog vs. telemarketer or credit reporting agency), the clear purpose of the newsletter (consumer education vs. product sales), and most importantly at least half of the newsletter itself that specifically and expressly addressed consumer protection issues, is to mistake the part dealing with the ability of vinyl windows to cut energy costs for the entirety of topics involved.  


Turning to the specific statement that Thermoview reportedly “cheated the elderly,” there is no mention whatsoever in the statement by the BBB or UCAN about cheating limited to “vinyl windows,” as opposed to the other aspects of Thermoview’s home contracting business. In fact, the consumer protection portions of the newsletter apply quite broadly to home contractors generally.  To say this information is somehow just about “vinyl windows” is wrong. This statements use as an example sets UCAN’s Anti-SLAPP motion apart from those in such cases as Commonwealth Energy and Rivero where the purpose of the speech was to sell products and was not about educating the population about scam prevention in general.  Commonwealth Energy, 110 Cal.App.4th at 34 (“The speech was about Investor Data’s services, not about investment scams in general.”); Rivero, 105 Cal.App.4th at 926 (holding article on individual misconduct was not tied to larger issues).   It also further establishes the similarity to cases such as M.G. v. Time Warner, Inc. (2001) 89 Cal.App.4th 623, where individual examples were used as part of a discussion of important larger topics.


Beyond the question of “what” topics are involved in UCAN’s newsletter, the only other relevant question under the third Commonwealth Energy category, is the question of whether the topics involved are of “widespread public interest.”  In short, are consumer protection and consumer scams topics of widespread public interest or public concern.  For over 30 years, California courts have recognized that consumer education and the prevention of consumer abuse have been issues of “utmost priority” and “exigency.”  See Vazquez v. Superior Court (1971) 4 Cal.3d 800, 807-09.  Numerous other courts have likewise found consumer scams generally are issues of “public interest.”  See, e.g., Church of Scientology v. Wollersheim (1996) 42 Cal.App.4th 628, 650; Global Telemedia Intern., Inc. v. Doe 1 (C.D. Cal. 2001) 132 F.Supp.2d 1261, 1265; Computer Express v. Jackson (2001) 93 Cal.App.4th 993, 1010; Paradise Hills Associates v. Procel (1991) 235 Cal.App.3d 1528, 1544 (finding public interest involved in boycott of developer for deceptive practices and poor quality workmanship in one subdivision); Diversified Management, Inc. v. Denver Post, Inc. (Colo. 1982) 653 P.2d 1103, 1108 (en banc) (holding report on ongoing, fraudulent land-development scheme where members of the public were potential victims was a matter of public interest and concern deserving heightened Constitutional protections).


Thermoview does not even attempt to argue how the subsumed, and heavily regulated topic areas such as in-home sales, consumer sales to the elderly, and consumer fraud, which were involved in both the statement about Thermoview’s BBB record and the newsletter generally, are not matters of public interest and concern to millions of California’s homeowners and elderly persons.  


The specific nature of the consumer scam here, furthermore, does not involve small cost items.  The study done by UCAN and reported in the newsletter shows the price of one Thermoview project to replace one home’s windows to be well over $30,000.
  (AA Vol. I at 80.) The price per square foot is $200.  (Id.)  Very few consumer items beyond the family home itself or a new automobile are equivalent in cost.  Furthermore, even if major cost items like these do not implicate “life and death” issues, they can directly and detrimentally affect many persons ability to hold on to their homes as homeowners take out financing for these big ticket purchases with their homes as collateral.


Thermoview attempts to distinguish those instances where consumer scams have been found to be of public interest on the grounds that only consumer scams that are themselves “large” or “widespread” qualify.   First, this position completely ignores the public’s interest and concern regarding education about and the prevention of consumer scams of all sizes.  See Paradise Hills Associates v. Procel (1991) 235 Cal.App.3d 1528, 1544 (finding public interest involved in boycott of developer for deceptive practices and poor quality workmanship in one subdivision) ; Diversified Management, Inc. v. Denver Post, Inc. (Colo. 1982) 653 P.2d 1103, 1108 (en banc) (holding report on ongoing, fraudulent land-development scheme where members of the public were potential victims was a matter of public interest and concern deserving heightened Constitutional protections). Second, and as more appropriately considered under the second category from Commonwealth Energy, even if consumer scams were required to be “large” and/or “widespread” to constitute public interest speech (Thermoview cites no case law so holding), surely such a definition is not limited to only that number of persons who have been proven to be victims but also must include the potential for new victims.  Even considering Thermoview and its conduct alone, large numbers of persons are directly involved as the number of past sales and potential future sales would indicate.  Thermoview states in its own declaration that it conducts more than 3,000 jobs each year.  (AA Vol. II at 264.)  Presumably, they market to multiples of that number, thereby subjecting many thousands of persons to their abusive in-home sales practices each year.


Thermoview also attempts to distinguish its conduct from those instances where “widespread scams were allegedly perpetrated” through a carefully worded argument that “Thermoview had never been alleged in any civil suit or by any governmental agency to have cheated the elderly or to have committed an unfair business practice.” This argument misstates the record and is ultimately irrelevant.  First, Thermoview has presented no admissible evidence that it has not been sued for “cheating” the elderly. (AA Vol. II at 265 ¶¶ 10-11.) Thermoview clearly interprets “cheating” NOT to include high-pressure selling and overcharging the elderly.  Thermoview’s declaration that it has not been sued for “cheating”is, therefore, meaningless.  Second, although Thermoview states the record shows Thermoview has never been sued under Business and Professions Code §17200 for unfair practices, no statement in the record even mentions Section 17200. (Id.)  UCAN objected to Thermoview’s statements about its supposed record, but the Court never addressed its objections. (AA Vol.II at 396.) These objections should have been and should be sustained. Finally, even if Thermoview’s statements were admissible, they are irrelevant.  Thermoview carefully avoids any discussion of a history of complaints except for “the complaints lodged with the BBB” and those statements too were fraught with hearsay and other foundational problems the Court failed to address. (AA Vol.II at 396.) Thermoview does not make any showing that the practices of high-pressure sales and overcharging are not “large” or “widespread” problems.  UCAN’s investigation, on the other hand, revealed complaints to the League of California Homeowners by several persons, including a 74 year old man, of high-pressure sales and overcharging. (See Declarations of Katz, Weiss, and Sellers, AA Vol. II at 414-23.) UCAN’s own experience dealing with Thermoview salesmen, where a UCAN employee posed as a homeowner and received bids from contractors, revealed high-pressure sales techniques exactly like those warned against in the newsletter and referenced by the BBB.  (See Beebe Decl., AA Vol.I at 72, ¶12.)  The investigation also revealed a higher volume of complaints to the BBB than any other contractor studied.  (Id. at ¶14.) Together with the confirmed experience of UCAN that only a fraction of all consumers with complaints actually make complaints to groups such as the BBB, these facts clearly indicate ongoing, uniform and widespread consumer abuse.  (Id.)  Ultimately, and as stated previously, the size of the scam for purposes of defining what is of “public interest” or “public concern” encompasses the measure not only of the number of proven or alleged victims but the potential number of victims.  In this case, Thermoview’s own evidence proves that thousands, if not many thousands of persons are potential victims each year.


B.
UCAN’S SPEECH FALLS WITHIN THE COMMONWEALTH ENERGY GENERAL CATEGORIES OF “PUBLIC INTEREST-PUBLIC ISSUE” SPEECH PROTECTED BY C.C.P. 425.16(e)(4) AS THE ACTIVITY PRECIPITATING THE CLAIM INVOLVED CONDUCT THAT COULD AFFECT LARGE NUMBERS OF PEOPLE BEYOND THE DIRECT PARTICIPANTS.

The second category of cases the Commonwealth Energy Court listed as already having been found to be within the purview of the Anti-SLAPP statute’s “public interest” speech protections, again clearly covers UCAN’s speech.  The second category includes situation where “[t]he statement or activity precipitating the claim involved conduct that could affect large numbers of people beyond the direct participants.” Commonwealth Energy, 110 Cal.App.4th at 33 (emphasis added).  Unlike the janitorial supervisor in the case Rivero v. American Federation of State, County and Municipal Employees, AFL-CIO (2003) 105 Cal.App.4th 913, who supervised a small staff of only 8 employees and whose misconduct towards his staff, therefore, could not reasonably affect a “large numbers of people beyond the direct participants,”  Thermoview’s conduct could affect thousands.  Rivero, 105 Cal.App.4th at 924. Thermoview’s own Complaint states that “[Thermoview] is one of the largest home improvement companies in the state....”; and that “[Thermoview’s] California operations include more than three thousand projects per year, with gross volume in the many millions of dollars.”  (AA Vol. I at 2, ¶5, and at 7, ¶36.)  Even if those that could be affected were limited to one year, or 3,000 persons, that number alone has been found to present a sufficiently large number to justify public interest status.  See Damon v. Ocean Hills Journalism Club (2000) 85 Cal.App.4th 468, 479.  But the numbers obviously are much larger if one considers any more than one year’s sales and certainly when one considers those subject to Thermoview’s aggressive statewide marketing.


Thermoview responds in its brief only that there “is no showing how many San Diego residents plan window replacements.” This simply is not relevant.  First, Thermoview’s business is statewide and the public interest is statewide.  Second, interest is not limited to those who are currently “plan” window replacements, it also includes anyone who is potentially subject to Thermoview’s marketing attempt to pressure people into “planning” window replacements or any of the other work Thermoview conducts.  Under any measure, the activities of Thermoview “could affect large numbers of people beyond the direct participants.”


C.
UCAN’S SPEECH FALLS WITHIN THE COMMONWEALTH ENERGY GENERAL CATEGORIES OF “PUBLIC INTEREST-PUBLIC ISSUE” SPEECH PROTECTED BY C.C.P. 425.16(e)(4) AS THE SUBJECT OF THE CLAIM WAS AN ENTITY IN THE PUBLIC EYE.

Finally, even as to the first Commonwealth Energy category, which lists cases where “[t]he subject of the statement or activity precipitating the claim was a person or entity in the public eye,”UCAN’s speech qualifies.  Thermoview states that it is a wholly owned division of a publicly traded company that does business in 17 states, Thermoview Industries, Inc., and that Thermoview alone has “many millions of dollars” in California sales.  (AA Vol.II at 263, ¶1; AA Vol. I at 7, ¶36.) Thermoview by virtue of its size and its publicly-traded status, is certainly in the public eye. Reliance Insurance Company v. Barron's, 442 F.Supp. 1341, 1348 (D.C.N.Y. 1977)(holding large, publicly traded company a public figure).   This is not simply a mom-and-pop contractor business, it is “one of the largest home improvement companies in the state....”(AA Vol. I at 2, ¶5.)


D.
THERMOVIEW’S ARGUMENT THAT UCAN’S PUBLICATION OF THE STATEMENT WAS NOT “CONDUCT” AND THEREFORE NOT COVERED BY C.C.P. §425.169(e)(4) IS CONTRARY TO AUTHORITY AND WOULD LEAD TO ABSURD RESULTS.


Thermoview contends that UCAN's act of publishing the "speech" in its "watchdog" newsletter on its website and to UCAN members is not "any other conduct in furtherance of' the right of free speech in connection with an issue of public interest" under subd. (e)(4).  Thermoview's claim finds no support in logic, language, or law.  Subdivision (a) commands that section 425.16 "shall be construed broadly."  The California Supreme Court in Briggs held: 
...an appellate Court, whenever possible, must interpret the First Amendment and section 425.16 in manner "favorable to the 
exercise of freedom of speech not its curtailment." This proviso is not surprising, since the "stated purpose of the [anti-SLAPP] statute ... includes protection of not only the constitutional right of petition... but the broader constitutional right of freedom of speech.
Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1119.

Black's Law Dictionary defines "conduct, n." as:


Personal behavior; deportment; mode of action; any positive 


or negative act. 


Given that all doubts are to be resolved in of applying section 425.16, "conduct in furtherance" under subdivision (e)(4) must be interpreted as encompassing free speech and UCAN's acts of publishing written materials on its website and the act of transmitting its newsletter (a writing) by fax, mail, or email to its members. Subdivision (e)(4) was added to the statute in 1997, four years after its original enactment.  Based on the Fourth District case, Averill v. Superior Court, the public forum requirement of subdivision (e)(3) has become largely superfluous in light of subdivision (e)(4), which broadened the statute's reach to encompass public issue speech activity and conduct in furtherance thereof that is transmitted in a purely private forum.  Averill v. Superior Court (4th Dist. 1996) 42 Cal.App.4th 1170, 1174-1176. Hence, a defendant no longer need demonstrate that its public issue speech activity was conducted in a public forum in order to invoke the protection of the anti-SLAPP statute.



E.
HIGH-PRESSURE SALES AND OVERCHARGING DIRECTED AT THE ELDERLY IS PLAINLY CHEATING THE ELDERLY, THEREFORE, UCAN’S SPEECH WAS NOT FALSE AND ALL OF PLAINTIFF’S CAUSES OF ACTION FAIL.

Thermoview denies what should be the simple truth that it is “cheating the elderly” if one singles out the elderly for overcharging.  (Notably, Thermoview nowhere denies that the BBB report specifically assigns overcharging as “especially” directed at the elderly.)  Thermoview apparently has no argument with the equally simple truth that singling out the elderly for overcharging AND high-pressure sales is “cheating the elderly” – at least it makes no effort to so argue in its brief.  Again, the BBB report clearly states that this practice is directed at the elderly.  Thermoview says merely that “overcharging is a vague term, while cheating is rather specific.” Thermoview does not bother to state, because it cannot, what innocent meaning “overcharging” can be given that would make it “vague” in any material way.  Specific or vague, directing “overcharging” at the elderly “especially” is obviously to “cheat” the elderly as it is the practice of taking advantage of a group because of their weakness, to “cheat” is “to mislead or fool,” “cheating” is “to act dishonestly; practice fraud.” See American Heritage College Dictionary (Third Edition) at 238 .  That is exactly what a practice of “overcharging” the elderly is, it is to mislead by taking advantage or otherwise fool them into paying more than others and more than an item is worth.  As stated in the UCAN’s opening brief, “overcharging” the elderly, as well as high-pressure sales to the elderly, would violate numerous consumer protection statutes such as Cal.Bus.& Prof. Code §17200 (prohibiting unfair, fraudulent, or illegal business practices) and Cal.Civ.Code §3345 (prohibiting unfair or deceptive practices against the elderly). 


Strikingly, Thermoview offers no competent admissible evidence regarding those complaints received by the BBB though they claim to know these facts, nor do they offer any competent admissible evidence regarding the properties of their products and services versus other contractors that would justify the prices they charge the elderly or anyone else.  (Of course, no true justification could be given for charging elderly persons more than the non-elderly simply because they are elderly.) The only evidence submitted is the declaration of an employee which provides what is in effect the unsubstantiated sales pitch of Thermoview
 and Thermoview’s self-serving description of those events.  (AA Vol. III at 267-68.)  In fact, and as stated in the opening brief, whether the BBB’s statement regarding overcharging and high-pressure selling to the elderly itself is true or false cannot credibly be maintained by Thermoview as it has stated numerous times that it has no complaint with (or it would have sued the BBB) the description that the BBB complaints were of high-pressure sales and overcharging the elderly.


Thermoview does not offer any competent admissible evidence that “overcharging,” or “high-pressure sales” and “overcharging” are not simply cheating.  This is Thermoview’s burden and they fail to meet this burden.  Without proof of falsity, all of Thermoview’s claims must fail.


F.
REGARDLESS OF FALSITY, THERMOVIEW’S CAUSES OF ACTION FOR FALSE ADVERTISING AND INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE MUST BE DISMISSED FOR FAILURE TO PROVIDE COMPETENT ADMISSIBLE EVIDENCE AS TO DAMAGES AND OTHER ELEMENTS OF THESE CLAIMS.

Where causation, damages, and/or restitution are essential elements of the claim, the Fourth District in Averill held that plaintiff is required to produce "competent admissible evidence" of causation, damages, and/or entitlement to restitution in order to defeat the special motion to strike.  Averill v. Superior Court (4th Dist. 1996) 42 Cal.App.4th 1170, 1176 (1996).  Thermoview has failed to produce any competent admissible evidence that they are entitled to restitution for harm "caused" by the publication to support the false advertising claim.  The “damages” Thermoview seeks are, as a matter of law, not even available under section 17500, which is limited to restitution.  See Korea Supply Co. v. Greenmoss Builders, Inc., 29 Cal.4th 1134, 1144. There is simply no evidence even proffered regarding any claim of restitution.  In addition, plaintiff’s claim under the UCL must fail because the statement was itself in no way “an advertisement.” See Dun & Bradstreet,  472 U.S. at 791-92 (defining advertisement as “an offer to buy or sell goods and services or encouraging such buying and selling”).


There is no competent admissible evidence that the defendant's conduct "caused damage" to plaintiff to support the intentional interference claim. There is no competent admissible evidence that UCAN's publication of the newsletter actually interfered with Thermoview's economic relationship with prospective customers - i.e. that they lost even one customer as a direct and proximate result of the statements made about plaintiff in UCAN's newsletter. There is no foundation for the conclusory statement in the verified complaint or in the declarations that defendant's "wrongful conduct" "caused damage" to Thermoview to support the intentional interference claim.  Plaintiff simply makes no reply regarding Thermoview’s claim that no specific item of damage is set forth, no showing of emotional distress is made, no loss of clientele is shown, no loss of profits or financial statements have been shown, no evidence of any out of pocket cost has been shown.  UCAN filed evidence objections with the Superior Court primarily based on the conclusory nature of the evidence, lack of foundation, hearsay, and not the best evidence.  (AA Vol.II at 294.) Those objections should have been sustained and the second and third claims dismissed.





CROSS-RESPONDENTS’ BRIEF
I.
INTRODUCTION

In what can only be viewed as yet another move to intimidate and harass, Thermoview filed a motion for sanctions against UCAN for attempting to protect its rights to free speech by filing an Anti-SLAPP motion.  Most disturbingly, in its motion and now on appeal, Thermoview apparently feels free to insult counsel without bothering to provide even any record proof of its allegations to which we might respond.  To the degree it is even relevant that counsel would not stipulate to discovery and a continuance of the Anti-SLAPP motion, which would be in contravention of the purpose of the statute to provide a quick resolution to meritless suits brought to intimidate through the threatened cost of lengthy litigation, there is simply no truth to the allegations that plaintiffs’ counsel attempted to deceive the Court on these or any other matters, and the trial court implicitly rejected those claims in denying Thermoview’s motion.

II. 
ARGUMENT

A.
UCAN’S MOTION TO PROTECT ITS CONSTITUTIONAL RIGHT TO



FREE SPEECH WAS NOT FRIVOLOUS

To qualify as “frivolous,” UCAN’s motion must have been such that “any reasonable attorney would agree [that it was] totally without merit.  Karwansky v. Zachay (1983) 146 Cal.App.3d 679, 681.  The party seeking attorney fee sanctions as authorized by C.C.P. §128.5 must show both bad faith, i.e., vexatious tactics or improper motive (subjective bad faith) and a frivolous action or tactic (objective bad faith).  See Llamas v. Diaz (1990) 218 Cal.App.3d 1043, 1047 (“Our study of the legislative history of [CCP §] 128.5, from its inception in 1981, through two amendments in 1984 and 1985, convinces us there must be an assessment of subjective bad faith in addition to finding [that] a particular action or tactic was frivolous.”) In order to grant plaintiff’s motion for fees, the Court will have to find defendants brought their motion to strike “solely to cause unnecessary delay or to harass plaintiffs.”  Decker v. U.D. Registry, Inc. (2003) 105 Cal.App.4th 1382, 1392.

Attorney fees have traditionally been ordered as sanctions for “frivolous” motions “only in the clearest cases, to penalize the most egregious misconduct.” Weisman v. Bower (1987) 193 Cal.App.3d 1231, 1237.  The Courts have recognized a general policy against ordering such sanctions and in favor of judicial restraint.   “This judicial restraint was motivated by serious concerns about the danger of hampering the valid assertion of a litigant's rights." Weisman, 193 Cal.App.3d at 1237.  Frivolousness may not been found, for example, where a party's actions are arguably meritorious (e.g., Weisman, 193 Cal.App.3d at 1239-1240) or where the law is unsettled on the issue in question. e.g., Globetrotter Software, Inc. v. Elan Computer Group Inc. (N.D.Cal.1999) 63 F.Supp.2d 1127, 1130 (applying California law).

B.
DEFENDANTS’ CHALLENGE TO THE MERITS OF  THERMOVIEW’S 
LAWSUIT WAS NOT FRIVOLOUS AS REASONABLE GROUNDS EXIST TO ARGUE HIGH-PRESSURE SALES AND OVERCHARGING ARE FORMS OF CHEATING AND PLAINTIFFS FAILED TO PRODUCE ADMISSIBLE EVIDENCE ON NUMEROUS ELEMENTS OF THEIR CLAIMS.

Contrary to Thermoview’s allegations, defendants have NEVER admitted that any of their statements about the BBB’s report regarding Thermoview were false in any way.  Quite to the contrary, UCAN and Mr. Shames have repeatedly and without exception stated that UCAN’s statements regarding the BBB’s damning report on Thermoview were true and correct.  Thermoview, nevertheless, continues to allege, as it did in its trial court sanctions brief, that UCAN “admitted” falsity.  Such an admission is nowhere on the record before this Court, nor could it be. 


The law of defamation deals only with untrue statements.  If the statement is true, then no injury results to the plaintiff / subject of the statement.  Thermoview does not appear to understand that UCAN’s report of the BBB’s statement is not untrue simply because UCAN chose to summarize the BBB report rather than provide a verbatim transcription. UCAN may be liable only if UCAN’s summary created a material change in meaning of the BBB report that creates a different and greater defamatory “gist or sting” than that already included in the report.  


In addition, even if UCAN purported to quote the BBB verbatim, which they did not, and even if UCAN used different words than those used by the BBB, only a material change in meaning creating even greater injury than the BBB’s own charges would create potential liability for UCAN.  This point is summarized in the very case law that Thermoview cites.  The United States Supreme Court, in Masson v. New Yorker Magazine, 501 U.S. 496, 516-17 (1991), held that even a “deliberate alteration of the words uttered by a plaintiff does not equate with knowledge of falsity..., unless the alteration results in a material change in the meaning conveyed by the statement.”  In Masson, the Supreme Court dealt with a journalist’s invention of quotes purportedly given by the plaintiff, a famous psychoanalyst, during a series of interviews by the journalist.  In Thermoview’s case, Thermoview argues that UCAN misreported that the BBB claimed complaints of Thermoview cheating the elderly.  Thermoview, however, fully admits the BBB stated that Thermoview targets the elderly with high pressure sales and overcharging. 


To say that overcharging and pressuring the elderly is not cheating is clearly wrong.  UCAN has always held that position and continues to.  There is no material change to the sting of the BBB’s original message that Thermoview pressures and overcharges the elderly when UCAN reports that the BBB reported cheating by Thermoview.  Furthermore, to say that UCAN “admits” falsity by acknowledging simply that they did not quote the BBB is also wrong – UCAN did not purport to quote the BBB in its newsletter.  Even if they had, UCAN did not materially alter the BBB’s statements simply by using different words with the same basic meaning.  Noteworthy in this respect, several of Thermoview’s victims have submitted declarations accusing Thermoview of “cheating” them by the very same conduct described by the BBB. (AA Vol. II, p. 414-24 (Weiss Decl. at ¶8; Kaatz Decl. at ¶7; Kaatz Decl. at ¶7; Sellers Decl. at ¶8).)


At the very least, defendants’ contention that overcharging and high-pressure sales directed at the elderly are essentially forms of cheating the elderly is a reasonable argument and constitutes reasonable grounds to challenge Thermoview’s Complaint.  These reasonable grounds require a finding that UCAN’s Anti-SLAPP motion was not “frivolous” or “totally and completely without merit” as set forth in C.C.P. §128.5.


C. 
UCAN’S ARGUMENTS WERE NOT FRIVOLOUS THAT THERMOVIEW’S CAUSES OF ACTION FOR VIOLATIONS OF THE UCL, INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE, AND INJUNCTIVE RELIEF ALL SHOULD FAIL REGARDLESS OF THE TRUTH OR FALSITY OF UCAN’S STATEMENT 


As set forth in defendant’s Reply Brief, all of the causes of action must be treated separately for purposes of the Anti-SLAPP motion.  Defendants incorporate by reference the above arguments regarding the reasons why each of the causes of action two through four should fail even if UCAN’s statement was untrue.  There is no authority that allows these causes of action to survive an Anti-SLAPP motion (or motion for summary judgment for that matter) without admissible evidence of damages. No admissible evidence of damages was submitted by plaintiff.  Furthermore, regarding the “cause of action” for injunctive relief, no such cause of action has ever been recognized by the courts of California.  As there exists no contrary authority for defendants’ arguments, the Court must not find them frivolous for purposes of Thermoview’s motion for attorney fees.


D.
DEFENDANTS INVOCATION OF THE PROTECTIONS OF C.C.P. § 425.16 (THE ANTI-SLAPP STATUTE) WAS BASED ON STRONG AUTHORITY IN ADEVELOPING AREA OF THE LAW

Thermoview does not and cannot point to any case-law or other authority that has specifically held that the topics covered by UCAN’s allegedly offending newsletter were not issues of “public interest” for purposes of C.C.P. §425.16.  As set forth in UCAN’s other papers, the case law in fact supports defendant’s position.
  The Anti-SLAPP statute itself, furthermore, states that it is to be “construed broadly.” C.C.P §425.16(a).  To the degree there is controversy between the parties as to the interpretations of the law in this area, there are simply no grounds to argue that defendants could not in good faith advance their argument that the Anti-SLAPP statute was meant to apply to lawsuits such as Thermoview’s.  Plaintiff’s motion for attorney fees, therefore, should be denied.


The Court may not grant plaintiff’s request for attorney fees unless it finds defendants brought their motion to strike plaintiff’s complaint in bad faith and that defendants’ motion was “totally and completely without merit.”  Defendants had reasonable factual grounds on which to contest the merits of Thermoview’s complaint, as well as reasonable grounds in law to argue that the Anti-SLAPP statute should apply.


Plaintiff has, in addition, already requested from the Court the same relief it requests now.  The Court did not grant plaintiffs request for relief previously, and plaintiff did not request oral argument on this point. Even if the plaintiffs were entitled to fees, which defendants adamantly deny, plaintiff has waived this right.
On all of the grounds set forth above, defendants, therefore, request the Court deny plaintiff’s motion for attorney fees. 

	�See, e.g., Melaleuca, Inc. v. Clark (1998) 66 Cal.App.4th 1344, 1363 (Fourth District, Division 1)(looking to the “form, context and content of the publication as a whole” in dealing with consumer information in product disparagement action); M.G. v. Time Warner (2001) 89 Cal.App.4th 623, 629 (Fourth District, Division 2)(rejecting plaintiffs’ attempt to limit issue to the “identity of the molestation victims” because the topic of the program was “child molestation in youth sports”)


	�The usual price quoted, according to the UCAN survey was substantially lower, approximately $6,000 to $8,000, but still not inexpensive. (AA Vol. I at 80.)


	� The declaration appears to include reference solely to what appear to be its own sales documents at Exhibits B and C. (AA Vol. II at 267, 279, 282.)  


	�Plaintiff points to one recently decided cases in its brief, Commonwealth Energy Corp. v. Investor Data Exchange, Inc. (2003) 110 Cal.App.4th 26.  This case is legitimately distinguishable. In Commonwealth Energy, the Court dealt with speech concerning only the defendant’s product, rather than speech protesting a certain product or company practice.  Here, UCAN’s newsletter generally and the statement complained of in particular clearly addressed sales scams generally and Thermoview’s practices in particular.  As demonstrated in the Reply, furthermore, both the Commonwealth Energy and Rivero decisions support defendant’s analytical approach to the public interest issues herein.  The Commonwealth Court, in addition, reaffirmed the proposition that sales scams are generally matters of public interest. Rivero, which involved only possible affects on 8 persons, rather than the thousands here, is also clearly distinguishable in its result.





