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informational requirements of CEQA are not complied with, an agency has
failed to proceed in ‘a manner required by law’ and has therefore abused its
discretion.”); Berkeley Keep Jets Over the Bay Committee v. Board of Port
Commissioners (2001) 91 Cal.App.4th 1344, 1355 (“A prejudicial abuse of
discretion occurs if the failure to include relevant information precludes

informed decision making and informed public participation.”).)

The PUC relied on an EIR that failed to properly inform the public
and decision makers about the significant environmental impacts of all
alternatives analyzed in the EIR. The comparison of project alternatives
did not include a complete comparison of all the environmental impacts of
each alternative. Thus, the comparison was inherently misleading to the

public.

Additionally, because the PUC focused the vast majority of its
attention on SDG&E’s initially proposed northern route, the information
and analyses regarding the southern routes were particularly lacking. It was
impossible for the public or regulators to engage in meaningful review of
what is now the final route. As a result, the EIR was not able to fully assess
impacts, feasibility of mitigation measures, or the relative merits of
alternatives. While the EIR is certainly voluminous, it was rushed at the
end. When a new, final route was ultimately selected, it did not contain the
necessary detatled information to evaluate all the impacts of this new route
relative to the other alternatives. Therefore, the PUC failed to proceed in a
manner required by law when it certified the EIR and based its decision on

the inadequate information presented in the EIR.

A. The EIR Did Not Adequately Describe the Significant
Environmental Impacts of Any of the Alternatives

Not only did the EIR fail to provide information about the significant

and unmitigable impact of GHG emissions, it also failed to show the
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totality of the project’s significant and unmitigable impacts. The PUC
waited until after all comments were received on the EIR to clarify that the
route actually has more than double the amount of impacts the public was

led to believe it had. (See Vol. 2, Ex. F.)

Thus, the EIR misled the public about the relative impacts of the
routes studied. One of the primary purposes of an EIR is to “identify the
significant effects on the environment of a project.” (Pub. Res. Code §
21002.1(a); see App. 2, Ex. 7, p. ES-28 (“The primary purpose of an
EIR/EIS is to identify any significant effects of a project, as proposed.”).)
Only after the significant environmental impacts are identified can a public
agency decide if and how those impacts can be avoided or mitigated. (See
Pub. Res. Code § 21002.1(b) (“Each public agency shall mitigate or avoid
the significant effects on the environment of projects that it carries out or

approves whenever it is feasible to do 50.”).)

The Executive Summary in the FEIR identifies 41 significant and
unmitigable (“Class I"’) impacts related to the final route, and 46 Class I
impacts in Section H of the EIR, the section that compares project
alternatives. (App. 2, Ex. 7, pp. ES-5 -7; App. 3, Ex. 10, Table H-24, pp.
H-124 - 25.) Both of these figures are much lower than the /00 Class I
impacts identified in the Rehearing Decision. (Vol. 2, Ex. F.) Part of the
reason for the discrepancy is that the EIR fails to include a discussion of the
cumulative Class I impacts associated with the final route in Section H and

the Executive Summary.”®> The PUC appears to try to remedy this in

32 As the EIR explains:

Under the state CEQA Guidelines, a cumulative
impact consists of an impact which is created as
a result of the combination of the project
evaluated in the EIR together with other
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Appendix E to its Decision, where it lists out all of the Class I impacts of
the final route, though it never provided an easily identifiable total number
of impacts. (See Vol. 2, Ex. D.) Then, recognizing that the Class I impacts
were “not necessarily easy to find,” the PUC created Appendix G in its
Rehearing Decision, which identified 100 Class I impacts: 43 Class I

impacts and 57 cumulative Class I impacts. (Vol. 2, Ex. F..)

Thus, when the public and the PUC were reviewing and analyzing
the various route alternatives as discussed in Section H of the EIR, they
could not meaningfully understand the entirety of Class I impacts
associated with the final route, in violation of CEQA.* (Laurel Heights,
supra, 47 Cal.3d at 405 (“An EIR must include detail sufficient to enable
those who did not participate in its preparation to understand and to
consider meaningfully the issues raised by the proposed project.”); San

Joaquin Raptor Rescue Center v. County of Merced (2007) 149

| projects causing related impacts.” 14 Cal Code

| Regs §15130(a)(1). An EIR must discuss

| cumulative impacts if the incremental effect of
o a project, combined with the effects of other
projects is “cumulatively considerable.” 14 Cal
Code Regs § 15130(a). Such incremental effects
are to be “viewed in connection with the effects
of past projects, the effects of other current

¢ projects, and the effects of probable future
projects.” 14 Cal Code Regs § 15164(b)(1).
Together, these projects comprise the
cumulative scenario which forms the basis of
° the cumulative impact analysis.
(App. 2, Ex. 9,p. G-1.) |
33 The EIR claims Section H includes impacts from Section G in its }
® comparison of project alternatives. (App. 3, Ex. 10, p. H-1.) But, Section ‘
H fails to include the cumulative Class I impacts. (See id. at Table H-24, |
pp. H-124 - 25.)
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Cal.App.4th 645, 659 (“The decision makers and general public should not
be forced to sift through obscure minutiae or appendices in order to ferret
out the fundamental baseline assumptions that are being used for purposes

of the environmental analysis.”).)

® In addition, even though the PUC was apparently aware of the
number of Class I impacts associated with the final route, the PUC refers to
Section H when it concludes that the final route would result in less
environmental harm than the northern routes. (Ex. C, p. 257 (referencing
Section H for its finding that, while the northern routes analyzed in the EIR
could achieve the benefits of renewable procurement at 33 percent RPS
levels within a reasonable period of time, they would do so at “significantly
greater environmental expense” than the final route).) The cumulative
impacts identified in Section G of the EIR were not included as part of the

PUC’s comparison of alternatives.”*

Without a clear description of the significant and environmental
impacts, the PUC could not meaningfully analyze mitigation measures or
adopt a valid statement of overriding considerations. As a result, the EIR
does not comply with CEQA and the PUC Decision must be vacated.

B. The EIR Failed to Adequately Study the Environmental
Effects of the Final Route

® Significant and relevant information on the final route was absent
from the EIR because the PUC and SDG&E were overwhelmingly focused

on the northern routes, and not alternative, southern routes. Although it had

3* The Administrative Law Judge and Assigned Commissioner also relied
on Section H and the Executive Summary when issuing their proposed
decisions. (See App. 1, Ex. 4, pp. 187, 194, 197, 238, 260; App. 2, Ex. 5,

PY pp. 188, 195, 198, 218, 241, 279.) Thus, both the public and decision
makers were confused about the total impacts associated with the final
route.
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included southern alternatives in the Draft EIR, the PUC failed to have
those alternatives surveyed to the same extent it surveyed the originally
proposed project. Surveys on the southern alternatives for their
environmental impacts were delayed and could not be completed before the
deadline for recirculating the Draft EIR. Thus, the final route was
insufficiently studied and complete surveys to determine impacts and

mitigation were put off until after the PUC’s Decision.>

The Forest Service recognized that the review and discussion of the
environmental effects of the final route were woefully insufficient,
especially compared to the documentation and analysis provided for the

northern route:

In general, the description of the revisions and
environmental effects [of the final route] does
not describe the level of survey conducted to
support the analysis for biological, cultural, or
visual resources. The survey approach outlined
on Page 1-5 of the RDEIR/SDEIS should be
followed for these revised routes, and the results
of those surveys presented in the Final EIR/EIS.
.. . [The Forest Service] would expect that the
route revisions would result in different impacts
to many of those resource areas.

(App. 3, Ex. 22, p. 4-10.) The Forest Service recognized that the PUC was
selecting a final route without understanding the nature and degree of the
impacts relative the original proposed project. The Forest Service stated

that, because of the absent information, it may not be able to use the Draft

35 Part of the delay in studying the southern routes may be attributable to
SDG&E’s (mis)representations to the PUC that a southern route would not
be workable because it would go over tribal lands. This was the topic of a
Phase 3 proceeding, resulting in a settlement whereby SDG&E agreed to
pay nearly $1 million in shareholder funds and, among other things,
apologize for its conduct. (See App. 2, Ex. 6.)
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EIR to support its decision on the Powerlink and might need to require
additional environmental review to support a decision. The Service has yet

to make a decision on the Powerlink.

The EIR itself admits that there were significant survey limitations
that affected part of the analysis for both biological and cultural resources.
The EIR notes that it had to “assume” the presence of potential habitat due
to lack of access permission to conduct surveys. (App. 3, Ex. 13, p. 2-75.)
A cultural survey was performed on an approximate 30 percent "sample”
for each linear alternative, while studies for the Northern Route were
almost 100 percent complete at the time the Draft EIR was distributed.
(See App. 3, Ex. 20, p. D.7-3 — 4.) However, because the EIR recognized
the inadequacy of the surveys for the selected route , the EIR conveniently
rushed to assume what it calls a “worst case scenario” for environmental
impacts to species and botanical resources. This “worst case scenario”
assumes that threatened or endangered species were present when it was not
clear if they were present or not. (See App. 3, Ex. 13, p. 2-75.) While

sounding protective, it is not.

The goal of CEQA is to avoid environmental harm. If impacts
cannot be avoided, then CEQA requires the harm to be minimized as much
as possible. If the harm cannot be avoided or minimized, CEQA requires
mitigation for the damage that does occur. (Pub. Res. Code §§ 21002;
21081).) If every impact is labeled as “significant,” without surveys or
knowledge, the decision makers have no practical means to select a route
that avoids or minimizes an actual harm. Thus, when the PUC made its
decision, it acted without the necessary facts, and all it could do in the end
was try to require mitigation for the harms identified only after its decision,
rather than having the information to avoid or mitigate those harms in the

first place.
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Indeed, surveys were proposed to be conducted gffer the EIR was
finalized, and so the EIR’s findings and recommendations for avoidance
and mitigation could not be part of the EIR’s discussion of project
alternatives and mitigation measures. Not only was the public precluded
from considering the impacts of these surveys, they are also now precluded
from commenting on those surveys since the surveys are not part of the EIR
or any other public process. If federal and state agencies having specific
expertise in biological and cultural resources impacts felt there was not
sufficient information in the record to make a decision on the relative
environmental merit of alternatives, then the PUC could not legally claim

such expertise.

The Court should especially take note that two federal agencies — the
U.S. Fish and Wildlife Service (“USFWS”) and the U.S. Environmental
Protection Agency (“USEPA”) — found that the final route was
insufficiently studied. The USFWS found:

Given the complexity, scope, and lack of detail regarding the
proposed mitigation in the Draft EIR/EIS, it is not possible
for the Wildlife Agencies to determine an alternative that
would have the least impact on listed and sensitive species
and regional conservation planning efforts.

(App. 3, Ex. 21p. 3-342.) The US EPA echoed that same concern in its
comments on the DEIR and RDEIR, rating both documents as “EC-2,
Environmental Concerns — Insufficient Information.” The EPA found that
the documents failed to disclose economic benefits, comparison of costs,
and impacts to water resources and air quality. (App. 3, Ex. 23, pp. 3-454 —
455; App. 3, Ex. 24, p. 4-116.)*®

3¢ In addition to these federal agencies, the primary environmental land
management agency at the local level, the County of San Diego Department
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CEQA requires that environmental harms be identified and then
avoided or mitigated before a decision is made. It is a violation of CEQA
to approve a project with the intent of identifying and mitigating harms
thereafter. (Pub. Res. Code §§ 21002, 21002.1.) The EIR must be set

aside.

CONCLUSION

For the foregoing reasons, Petitioners respectfully request that the
Court grant this petition, consider the matter on its merits, and annul

Commission Decision D.08-12-058.
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of Planning and Land Use, also found that the EIR did not establish a need
for the project and would result in significant and unmitigable impacts on

the Multiple Species Conservation Program. (App. 2, Ex. 25, pp. 3-282 —
84.)
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